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President Obama’s declaration of swine flu as a national emergency was a necessary 

overreaction, a Center for Health and Homeland Security panel said today.  

 “It’s unfortunate that we have to call it a national emergency…it’s that language that makes it 

sound worse than it is,” said Wendy Mariner, a Boston University professor who teaches health law and 

socio-medical sciences. 

 Mariner said the reason Obama issued the declaration had more to do with improving response 

capabilities from medical centers than to alert the public. The country’s legal system currently requires a 

state of emergency be in place in order for hospitals and other facilities to extend treatment and 

coverage.  

 “It was really just a remedial step of a non-dramatic nature,” Mariner said.  

 The president’s reaction highlighted a number of concerns embedded in today’s legal system, 

especially at the state and city levels, the panel said.  

 Compared to the level of publicity the swine flu, or H1N1 virus, continues to receive from the 

media and medical communities, “there is very little discussion of the legal issues involved…but already, 

at the federal level, we have seen the government move to assert emergency powers,” said Sharon 

Bradford Franklin, the senior counsel for the Constitution Project, a co-sponsor of the panel discussion.  

 Part of the federal government’s reaction is due to an alarm over the possible severity of the 

H1N1 virus, said Marita Mike, the health director at the University of Maryland’s Center for Health and 

Homeland Security.  

 “Since the end of August, there have been 53 pediatric deaths. That’s a pretty remarkable 

number…we normally think of that population as pretty healthy,” Mike said.  

 Adding to distress is the current relatively low level of available vaccine for the virus. Usually 

about 20 to 30 million seasonal flu shots are given each month throughout the United States, during 

regular flu seasons. As of yesterday, however, the Center for Disease Control and Prevention confirmed 

only 22.4 million available doses for H1N1 vaccinations, Mike said.  

 If the levels of available vaccinations do not catch up to potential need, the country could end 

up facing a veritable crisis, especially since flu spreads in waves and we are on the cusp of a new and 

unknown wave, said Michael Greenberger, a University of Maryland law school professor.  

 And the crisis could easily lead to legal violations of human rights, Greenberger said.  



 “The powers that are given to governors and chief executives of localities are truly 

extraordinary…they can constitute martial law,” he said.  

 Using Maryland as an example, Greenberger said that “buried in our statute is the authority to 

contravene any law that interferes with the ability to respond to an emergency.” 

 In the case of a medical emergency, like responding to swine flu, reliance on such rulings could 

include quarantines, seizure of medications, reorientation of hospitals’ distribution of services, 

sheltering people in pace, and marshalling every police force in the state, public and private. 

 “It’s a startling array of powers…probably most [local] governments don’t even know they have 

the power, because so far it’s never been used,” Greenberger said.  

 Such power can be very dangerous to the public though, Mariner said, because “laws that limit 

rights in epidemics often limit rights in real life.” 

 “Sometimes emergencies last a long time…laws designed as exceptions become the rule,” 

Mariner said.  

 While some reform efforts have been made against present emergency legislation, Mariner said 

the statutes still tend to rely on coercion, and limit the true potential for public health groups to 

respond.  

 “You can’t force people to get a vaccine you don’t have,” Mariner said.  

 Instead of relying on emergency responses through the legal system, Mariner said she would 

like to see the government put more emphasis behind encouraging and rewarding sick people to 

voluntarily stay home.  

 “Hopefully this will bring a new attention to appropriate infection control,” she said.  

 Voluntarily staying home from school or work when infected is one of the best ways to help 

control the spread of flu, Mike said, but “it’s trickier when you make it a policy decision.” 
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